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Unlike many of those who have criticised the Archbishop of Canterbury, I have read the full text of his lecture (http://www.archbishopofcanterbury.org/1575) at the Royal Courts of Justice.  It is a sophisticated, academically well-documented study, which analyses some problems of multiculturalism in terms of political and legal philosophy.  It makes no proposals, and insofar as it discusses the possibility of greater accommodation with Shari‘a law, it stresses the criteria for and limitations to be imposed on any such approach. 

Much attention has been directed to the alleged argument in favour of the "unavoidability" of the application of Shari‘a law (a claim really constructed by the BBC's interviewer: http://www.archbishopofcanterbury.org/1573).  Dr. Williams does indeed speak about the problem of jurisdiction, but in the lecture he does not endorse any idea of "parallel" jurisdictions, but rather proposes (following an Israeli scholar) that we consider the possibility of (what his web site later termed) "overlapping" jurisdictions.  In fact, the expression he used most frequently in the lecture was "supplementary" jurisdictions.  Whatever terminology is adopted, in none of what he wrote, said or (on his website) glossed is there any clarity about what he had in mind as to the working relationship between these jurisdictions. Most likely, he simply wanted to open up the question.

In fact, legal history is replete with systems of multiple jurisdiction, and the State of Israel preserves a particularly vivid example (descended from the "millet" system of the Ottoman Empire, in which the courts of recognised religious communities had jurisdiction over matters of "personal status" arising in those communities).  Thus, the State of Israel has not only Rabbinical courts, but also Islamic courts and courts for some Christian communities. They operate in one of three ways, depending upon the nature of the subject matter: jurisdiction is either "exclusive", "concurrent", or informal (the latter, not strictly a form of jurisdiction at all).

"Exclusive" jurisdictions means that the religious courts have a monopoly in the area concerned, there being no parallel state jurisdiction.  This applies, as regards the (State) Rabbinical courts, only to marriage and divorce (as it happens, the exclusive jurisdiction of Islamic courts is wider, extending to aspects of succession).  This exclusive jurisdiction has become increasingly controversial, even amongst the various Orthodox communities, and the former Sephardi Chief Rabbi Bakshi Doron has himself supported the case for the introduction of civil marriage.

"Concurrent" jurisdiction applies in other areas of personal status, notably (for Jews) succession. Here the jurisdiction is genuinely "parallel", in the sense that the parties have a choice of court, and therefore a choice between the application of halakhah and Israeli state law, and this not infrequently results in a "race for jurisdiction" — to get to the desired court first. Despite this, however, secular law exercises a supervisory role in relation to religious law.  On the one hand, the Women's Equal Rights Law of 1951 applies even in the religious Courts; on the other, the decisions of the religious courts may be challenged in the (civil) High Court on grounds of breach of the rules of natural justice (the bagatz procedure).

Beyond this, and particularly in commercial matters, the role of the religious courts is purely that of arbitration, depending on agreement between the parties; only where there is such an arbitration agreement is the verdict enforceable in the civil courts. Paradoxically, a Supreme Court decision a couple of years ago excluded the state rabbinical courts from exercising even this function, though the Knesset is currently considering restoring it.

It is to this last, and this last alone, that there is a parallel in English law, insofar as parties may enter into a contract of arbitration, agreeing to submit to the decision of a bet din.  Indeed, it is normal practice in this country for a bet din to require the parties to sign a compulsory arbitration agreement, which makes the outcome enforceable (in principle) in the civil courts, before they will hear the case. In this respect, religious institutions have no particular privilege: any secular body may be chosen by the parties to exercise a similar role.

No one that I know of, least of all the Archbishop, advocates the introduction of any form of exclusive religious jurisdiction in this country, so that Jews could only get married and divorced in a rabbinical court, Muslims in a Shari‘a court.  This would violate the general principle on which the Archbishop rightly insists, namely that any accommodation with religious law should not deprive citizens of rights which they have under state law. The fact that Jews marry in a synagogue (whether Orthodox or Progressive) and do not have to go to a registry office for a civil ceremony (as Muslims do) is no exception to this principle.  There is legislation authorising the appointment of Jewish ministers as civil registrars, so that the civil marriage is traditionally performed in synagogue (immediately after the religious ceremony) by signing the civil register.  There is no reason why this should not be extended to Muslims, although the very fact that the privilege extends to both Orthodox and Progressive marriages illustrates the fact that the State is here defining membership of religious groups.

Concurrent jurisdiction also gives rise to problems, as the position in the State of Israel shows.  If the principles of state law are to predominate, then any interested party must have a veto upon recourse to religious law courts.  In fact, Jewish experience shows that a reverse form of accommodation is sometimes possible.  Despite some views that the principle of dina demalkhuta dina (“the law of the land is (recognised as part of Jewish) law”) applies even in succession, many Orthodox Jews feel bound to write wills under Jewish law.  But Jewish lawyers have found ways of adapting the formalities of Jewish wills in such a way that the resulting documentation conforms to both Jewish and English law.  Adaptation does not have to be in only one direction.

However, all this is probably a red herring in terms of the Archbishop's real agenda.  From a Christian point of view, he is not interested in jurisdictional issues.  The role of Diocesan courts applying English Canon Law is not mentioned.  There is no argument that these courts (which concern themselves only with internal church matters) acquire jurisdiction (whether exclusive or concurrent) over marriage and divorce of Christians.

If this is not in fact the Archbishop's interest, what is that interest and why does the question of jurisdiction come into the argument?  The answer appears to be that the Archbishop is seeking to build a religious coalition, led by the Church of England (as the "Established" Church) in favour of exemptions from secular law on grounds of religious conscience.  But the Church cannot argue for such privileges on a purely Christian basis: "Christians cannot claim exceptions from a secular unitary system on religious grounds (for instance in situations where Christian doctors might not be compelled to perform abortions), if they are not willing to consider how a unitary system can accommodate other religious consciences" (Archbishop’s web site, http://www.archbishopofcanterbury.org/1581, commenting on the controversy). There is a combination of moral equity and political strategy in this argument.  But the link with jurisdictional issues is far from necessary.

We may distinguish four areas in which claims for the equal treatment of religions may be made.  One is jurisdiction, a second is discrimination law, a third is conscientious objection and a fourth is the protection of the criminal law.  This last was an area where, until recently, there was a manifest inequality.  The Race Relations Act 1965 criminalised incitement to racial hatred, and though this did not cover religious hatred, the Courts interpreted the definition of racial groups as covering Jews and Sikhs, but not Muslims or Christians.  In 2006, the Racial and Religious Hatred Act effectively removed this inequality, by creating offences involving “stirring up hatred against persons on religious grounds”.
Religious discrimination, particularly in employment law and the provision of services, is also outlawed both by UK legislation and by a number of international conventions to which the United Kingdom is a party. In this context, a 2001 Cambridge study commissioned by the Home Office addressed, inter alia, a question clearly of interest to the Archbishop: who should take the lead in having an overview and responsibility to monitor developments and propose changes in this area?  The Cambridge study does not suggest that this be the Head of the Established Church, nor even the monarch as "Defender of Faiths" (as the Prince of Wales would have it).  A more obvious option would be to have a Commission for Religious Equality, parallel to the existing Commission for Racial Equality.

But the Archbishop's interest is clearly wider than the areas covered by discrimination law. Though he speaks in the interview in terms of “justified conscientious objections”, he is really advocating conscientious exemptions. The former concept is generally understood as a moral right to break the law (and take the consequences) rather than a legally recognised exemption (a “liberty of conscientious opting-out”) from adhering to a particular law.  The Archbishop fears that secular society is in danger of going too far in applying the "one law" principle (a phrase, incidentally, clearly of biblical origin: e.g. Leviticus 24:22).  However, members of non-Christian religions are hardly likely to sign up to his agenda in the terms in which it was expressed to the General Synod: “If we can attempt to speak for the liberties and consciences of others in this country as well as our own, we shall I believe be doing something we as a Church are called to do in Christ's name, witnessing to his Lordship and not compromising it” (http://www.archbishopofcanterbury.org/1583).
By linking these quite discrete issues in the way that he did, the Archbishop risks provoking a political backlash which could undermine some of the positive aspects of the relationship between secular and religious law.  Those who advocate civil remedies to problems within religious law have cause to reflect on the stability of such strategies.
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